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Arising out of Order-in-Original No. MP/03/AC/Div-1V/2017-18 f=fe: 5/3/2017&MP/01/AC/Div-
IV/2017-18 fesite: 13/4/2017 issued by Asst.Commissioner, Central Excise, Ahmedabad-|

g arfereet @ 9 9 el Name & Address of the Appellant / Réspondent
M/s Accent Microcell Private Limited
Ahmedabad '
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

RS WROR B AT e
Revision application. to Government of India :

() meaﬁﬁm,1994a%mwﬁ%mwmﬁ$aﬁﬁ@aﬁwzﬁm—am$nmm

: 110001 BT P W =AY
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid :

i) ﬁwﬁaﬁ%mﬁﬁm@aﬁmﬁ%mﬁwmmwﬁﬁmw HOGTTR | TR
Wﬁmémﬁg&rqﬁﬁ,mMmﬁmmwﬁaﬁcwmzﬁmﬂﬁﬁmMmﬁﬁwﬁm%
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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(b)  In case of rebate of duty of excise on gcods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exporied

to any country or territory outside india.

@) aﬁwww'mﬁmwéw(mmwaﬁ)ﬁmhﬁmwwm

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
3ifM SeET &), SIS YeF B YA @ 1y W S8 Bike Ay @ T § SR U e S §9 O g
form & yale  Srgd, ofie & g wiRa A W W 41 915 ¥ fow aftfEm (F2) 1008 gRT 100 BT
frga 5y U B , A

(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) B SweT Yop (@) FrmEed, 2001 @ Fim o @ sicefa Rt gum W su-s # w1 ufwl |
IR IRy B uly ey WG e W & A B v qo—enew vg Irdier AMe¥ B A-ar Al B el
S e Rpar ST IRy | SHS Wi @il 8. BT gery @ s uwr 35—5  # FEiRa o @ qran
S |IT B W R—6 AT B Fhy A B ARy '

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RRw smET @ W 6 W (B TP A Q9 A1 S99 BH 8 Al WUl 200,/— W YT B SIY
3R S7El e Y U o | SATeT 8l 1000/ — Bl BN YA Dl S|

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

AT e, PRI SWGT Yod Yd HaTds el ~ARINSEHRo & Uiy Srdiet—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

() DHRIT UG Yo AMIH, 1944 BT IRT 35—41 /35-F & Sferiar—
Under Section 35B/ 35E of CEA, 1944 an appeal lies io :-

@)  SwiiaRga gRede 2 (1) F § g0 FFAR B el @l i, sl & Ame ¥ A Yo, deid
Jeared Yoo Td Har] el =Ry (Rieee) o aiewm & difew, seasmEr ¥ ofi—20, =
<d NS HHATSTS, FEON IR, JEAIETE—380016 N

(@) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (oné which at least should be accompanied by a fee of Rs.1,000/~,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto &
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appeliant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Wwa@rﬁmw?oammﬁfQHa%WA%mﬁaﬁammwmm
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One copy of application or O.1.O. as the case méy be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

(5) ﬁmmmﬁwwmmﬁmﬁmmﬁﬁmm%wmw
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Attention in iﬁvited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) mw,mmwwwmmmm@mmmmamﬁ
ade HiaT (Demand) TG &8 (Penalty) T 10% q§ ST HA 3Ra & | ereifes, 3fwaR qd ST 10
CTEESIY g |(Section 35 F of the Central Excise Act, 1944, Sectiorn 83 & Section 86 of the Finance Act,
1994) _

Feald 3cAIE Qﬁﬁﬂ? Far e ¥ 3ideTa, A g "eriear i AR (Duty Demanded) -
(i) (Section) @8 11D & agel iR TR,
(i) o 9T 19T ST T Ul
(iii) et fee et & e 6 % e &F TR,

> g st iy e e g T g e e 35 fore g e e R o

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include: -
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

wwa@r%qﬁfmW%w&aﬁa@%&ﬁmmﬁaﬁﬁﬁﬂﬁnhmagﬁﬁ
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is In dispute. o Aaima
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ORDER IN APPEAL

The below mentioned two appeals have been filed by M/s. Accent Microcell

Private Limited, Survey No., 533/P, Paldi, Kankaj Pirana Road, Tal. Dascroi, District ._

Ahmedabad- 382445 [for short —appellant], the details of which are as follows:

Sr. | Appeal No. Impugned OIO No. and date Amount of CENVAT
No. credit dis-allowed (Rs.)

1 13/Ahd-1/2017-18 | MP/01/AC/Div IV/2017-18 dated 13 4.2017 3,77,085/-
2 14/Ahd1/2017-18 | MP/03/AC/Div IV/2017-18 dated 3.5.2017 16,30,844/-

Both the impugned OIOs have been passed by Assistant Commissioner, Central Excise, Division
IV, of the erstwhile Ahmedabad-I Commissionerate [for short — ‘adjudicating authority’]. Since

the issues are similar, both the appeals are being taken up together.

2. Based on an audit objection two show cause notices dated 24.5.2016 & 10.8.2016,

were issued, inter alia, proposing disallowance of CENVAT credit availed on services which
was availed in April 2014 and June 2015, on the grounds that the invoices on which credit was
availed were in favour of M/s. Ascent Microcell Industries, a partnership firm, whose entire
business -was taken over by the appellant w.e.f. 1.7.2012; that the CENVAT credit was availed
on input services aftér one year of the issuance of invoices. The show cz'luse notice therefore, in
addition to proposing disallowance of CENVAT; credit along with interest further proposed

penalty on the appellant.

3. This notice was adjudicated vide the aforementioned impugned OIO wherein the

adjudicating authority confirmed the demand along with interest and further imposed penalty on

the appellant. Feeling aggrieved the appellant has filed these two appeals raising the following '

averiments:

o that since the appellant had intimated the jurisdictional authority about transfer of the company
with all assets and liabilities, there was no bar on availment of CENVAT credit by the succeeding
company; _ :

e that as soon as the appellant paid the service value, he availed the CENVAT credit;

e that they would like to rely on the case of Solaris Bio chemicals Limited [2005(179) ELT 216],
Hewlett Packard [2007(6) STR155] & [2012(279) ELT 203], PSP Projects Final Order No
A/10012/2016, Jai Corporation Limited [2015 (315) ELT 283], Alchemist Metal Limited [2013
(295) ELT 719];

o that the appellant has rightly set off excess paid by the transferor company against the liabilities
of the transferor for the service tax and no short payment of service tax as alleged in notice;

e that M/s. Ascent Microcell Industries, had received the services but did not make payments, and
hence they could not avail the CENVAT credit; that it was because of this that the same was not

included in the closing balance of the CENVAT credit; that the appellants thereafter made

payments and availed the CENVAT credit;

e that the show cause notice covering the period of June 2015 and was issued on 10.8.2016 while
the notice covering the period April 2014 was issued on 24.5.2016; that extended period is
wrongly invoked; that the department knew about this since 2013;

o that penalty has been imposed under section 11AC even though there was interpretaiignal

difference of notification for calculating aggregating value of clearance for home consumpfionsrsy P
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‘e that they would like to rely on the case of Dharmendra Textiles [2008(231) E@%GS@(;% 4

Rajasthan Spinning and Weaving Mills [2009(238) ELT 3 (SC)},; & & N
e that in this case it is recorded that the non payment of duty arose on account of bona/fi beI’ié%

the part of the appellant that no duty is payable on the said goods; that consequent‘l;y%{xand%
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penalty under section 1 1AC of the Act would not have any application where the non payment of
duty was bonafide; ' e

e that they would like to rely on the case of Sunrise Zinc Limited [2015 (322) ELT 198], Guru
Plastic Works [2010(261) ELT 60], Hindustan Steel [AIR 1970 SC 253].

4. Personal hearing in both the cases was held on 1.11.2017 wherein Shri Vipul
Kandhar, CA, appeared on behalf of the appellant and reiterated the grounds of appeal.

5. I have gone through the facts of the case, the grounds of appeal and the oral
averments made during the course of personal hearing. I find that the issue to be decided is
whether the CENVAT credit, availed by the appellant in respect of input services, is correct or

otherwise.

6. The facts are that M/s. Ascent Microcell Industries, a partnership firm, availed
certain services viz CHA courier, security and freight but they did not pay the service providers

and therefore did not avail CENVAT credit on these input services. This partnership firm

transferred its entire business to the appellant, as an ongoing concern with all the assets and .

liabilities and ceased to exist w.e.f. 1.7.2012. The appellant, thereafter, paid these service
providers and availed the CENVAT Credit under the category of input services. Now, the
adjudicating authority in his findings has mentioned the following reasons, for dis—allowing the

CENVAT credit:

e that at the time of transfer of business, the input tax credit did not exist in the books of accounts
and as per Rule 10 of the CENVAT Credit Rules, 2004, only such credit is transferred which is
lying unutilized in the accounts; '

e scrutiny of the Balance sheet of M/s. Ascent Microcell Industries, the partnership firm, as on
30.6.2012, reveals that the creditors list did not show the service providers as creditors, thus
belying the claim of the appellant; '

e the invoices on which credit was availed pertained to the FY 2009-10, 2010-11, 2011-12, 2012-

13 for which credit was availed in the months of April 2014 and June 2015; that the services -

were consumed by M/s. Ascent Microcell Industries, a partnership firm before 1.7.2012, cannot
be treated as input service for the appellant, whicho came into existence only on 1.7.2012;

e that the invoices on which credit was availed were in the name of M/s. Ascent Microcell
Industries, and therefore credit cannot be taken by the appellant.

7. I find that on the aforementioned findings, the appellant’s averment is that M/s.
Ascent Microcell Industries, had received the services but since they had not made payments
they could not avail the CENVAT credit and hence was not included in the closing balance of
the CENVAT credit. The appellant’s contention further is that the appellants thereafter made
payments and subsequently availed the CENVAT credit in respect of the service tax component

paid.

8. Rule 3 of the CENVAT Credit Rules, 2004, enables a manufacturer or producer
of final products or a [provider of output service] to avail CENVAT credit of service tax paid

on any input service received by the manufacturer of final product or by the proyiél;eg@.g_\p}ltput
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services including the said duties, or tax, or cess paid on input service, as the case may be, used
in the manufacture of intermediate products aﬁd received by the manufacturer for use in, or in
relation to, the manufacturé of final product. Proviso to Rule 4 of the éENVAT Credit Rules,
2004, states that a manufacturer or the provider of output service shall not take CENVAT credit
after [one year] of the date of issue of any of the documents specified in sub-rule (1) of rule 9.
Rule 10 of the CENVAT Credit Rules, 2004, which deals with transfer of CENVAT credit states
that if a manufacturer of the final products shifts his factory to another site or the factory is

transferred on account of change in ownership or on account of sale, merger, amalgamation,

lease or transfer of the factory to a joint venture with the specific provision for transfer of -

liabilities of such factory, then, the manufacturer shall be allowed to transfer the CENVAT credit
lying unutilized in his accounts to such transferred, sold, merged, leased or amalgamated factory.
The rule further states that the transfer of the CENVAT credit under sub-tules (1) and (2) shall
be allowed only if the stock of inputs as such or in process, or thé capital goods is also
transferred along with the factory or business premises to the new site or ownership and the
inputs, or capital goods, on which credit has been availed of are duly accounted for to the
satisfaction of the Deputy Commissioner of Central Excise or, as the case may be, the Assistant
Commissioner of Central Excise. This transfer is subject to the condition that the transfer of the

CENVAT Credit shall be allowed within a period of three months from the date of receipt of

application by the Deputy Commissioner of Central Excise or Assistant Commissioner of Central .

Excise, as the case may be.

9. Facts which stand undisputed are that the disputed CENVAT credit, at the time of
transfer of business, did not exist in the books of accounts of the partnership firm. The scrutiny
of the balance sheet of M/s. Ascent Microcell Industries, revealed that the service providers
name did not figure in the list of creditors. Had the contention of the appellant that M/s. Ascent
Microcell Industries had not paid the service providers and therefore he could not take the credit
and therefore this was not figuring in their books of account, the names of service provider

would have formed part of the creditors in the Balance Sheet. Further, the services were

provided in the FY 2009-10, 2010-11, 2011-12, 2012-13 while the credit was availed in April

2014 and June 2015, thereby contravening the proviso to Rule 4 of the CENVAT Credit Rules,
2004. Lastly, these services were provided to M/s. Ascent Microcell Industries and consumed by
them. These services Were never provided to the appellant and was therefore, not received by the
appellant for use in, or 1n relation to, the manufacture of final product. Thus, I find that the
adjudicating authority was correct in holding that the CENVAT credit was not admissible since it
had not met any of the condition prescribed under the CENVAT Credit Rules, 2004 for
availment of CENVAT Credit.

10. TheT appellant has relied upon various case laws, which I wou dfng”la;l;ke to

‘discuss:
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[a]Solaris Bio-Chemicals Ltd. [2005 (179 E.L.T. 216 (Tri. - Mumbai)]

In this case it was held that since inputs/capital goods were duly accounted for to the satisfaction of
Commissioner no fresh accountal of stock required under Rule 8(2) of Cenvat Credit Rules, 2002

[b] Hewlett Packard (I) Sales (P) Ltd. [2007 (6) S.T.R. 155 (Tri. - Bang.)]

In this case it was held that as regards prior permission for transfer of credit, as per Rule 10, there is no
requirement of obtaining any prior permission from any authority.

[c] Hewlett Packard India Sales Ltd. [2012 (279) E.L.T. 203 (Kar.)]

The head notes of thie aforementioned case states as follows:

Cenvat credit - Availment of - Amalgamation of two units of assessee - Unit that stopped production,
transferring to the other unit its unutilized credit, which it had availed under Cenvat Credit Rules, 2002 -
After amalgamation and before stopping of production, unit that had closed down, it had started to avail
General Exemption No. 52 under Notification No. 6/2003-C.E. - HELD : Such transfer of credit was
permissible under Rule 10 of Cenvat Credit Rules, 2004 - Notification ibid did not relate to either value or
quantity of goods - In that view, transfer of credit could not be réjected under Rule 11(1) ibid. [para 5, 6]

[d] Jai Corporation L4d. [2015 (315)E.L.T. 283 (Tri. - Ahmd.)]

The head notes of the aforementioned case states as follows:

Cenvat - Utilisation of credit - Transfer of credit on change in ownership of unit - Unutilized Cenvat
credit lying in RG 23A Part-11 at the time of transferring of unit to appellant - Appellant taken over entire
property with all encumbrances and liabilities, known or unknown - Credit not deniable - Rule 10(1) of
Cenvat Credit Rules, 2004

[¢] Alchemist Metal Ltd.[2013 (295) EL.T. 719 (Tti. - Del)]

The head notes of the aforementioned case states as follows:

Transfer of credit from previous company was claimed - Transfer of said credit was rejected on the basis
that there was no inputs lying in stock and only credit was available - Presence of inputs in factory at the
time of transfer of credit is not a criteria for such transfer - Rule 10 of Cenvat Credit Rules, 2004 -
Factory was closed and was not producing but returns were filed showing availability of credit - Waiver
of pre-deposit granted and recovery stayed - Section 35F of Central Excise Act, 1944. [para 3]

After going these case laws, I am not able to understand as to how these case laws are even

remotely applicable to the present dispute at hand.

11. The last contention of the appellant is that extended period is not invocable in this
case. I do not agree with the contention because the discrepancy was pointed out by audit. The
appellant had never disclosed these facts to the department of his availing the CENVAT credit.
Moreover, he had availed the credit by contravening various provisions of the CENVAT Credit

Rules, and thereafter utilized the same with an intention to evade payment of duty. Therefore,

. the case is a fit case for invocation of extended period and also penalty under Rule 15(2) read

with Section 11AC of the Central Excise Act, 1944.

11.1.- In view of the foregoing, both the appeals are rejected and the impugned OlOs
dated 13.4.2017 and 3.5.2017,. are upheld.
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12. The appeals filed by the appellant stands disposed of in above terms. \m(‘/j
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20201
Date: 162617~

Atteste

(Vinod Lukose)
Superintendent ,
Central Tax(Appeals),
Ahmedabad.

By RPAD. .
To, @

M/s. Accent Microcell Private Limited,
Survey No., 533/P, Paldi,

Kankaj Pirana Road,

Tal. Dascroi,

District Ahmedabad- 382445

Copy to:-
1. The Chief Commissioner, Central Tax, Ahmedabad Zone .

2. The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.

3. The Deputy/Assistant Commissioner, Central Tax, Division IV, Ahmedabad South.

4. The Additional Commissioner, System, Central Tax, Ahmedabad South
Commissionerate. .

/ Guard File,
6. P.A.




