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Passed by Shri. Uma Shanker, Commissioner (Appeals)

Asst Commissioner,~~ 'WP· Ahmedabad-1 imT~'WI~~ MP/03/AC/Div-lV/2017-18
Reita: 5/3/2017, & MP/01/AC/Div-lV/2017-18 fq;:ff-q; : 13/4/2017 "fl'~ .

Arising out of Order-in-Original No. MP/03/AC/Div-lV/2017-18 fq;:fj-q;: 5/3/2017&MP/01/AC/Div­
lV/2017-18~: 13/4/2017 issued by Asst.Commissioner, Central Excise, Ahmedabad-1

3r4)aaaf ar vi u Name & Address of the Appellant / Respondent
M/s Accent Microcell Private Limited

Ahmedabad
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al{ an@r< ar4 arr ariits srra uar ? at az gr an?r uf zenfenf fl aar nrg mer 3r@rant at
arft ur g+err ml<a wgaa aar &I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

7aalr gatrur am4a
Revision application. to Government of India :

(@) a4haa zca tf@fr, 1994 ctr 'clRf 3a3 aag • mm#i # a i gila nr cir \'.l"Cf-'c!Rf * ~~ 1:RW
aiafar y@terr ama 3eft wra, qa ar, fa ia1Ga, la Rqmrr, zahjt +if#ra, raa tr 'l'l<A, "ffi'fG ll'Jlf, ~~
: 110001 cir ctr ffl~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

Qi) ~ "I@ ctr mf.r m .:rrrn ~ \jj<[ -qm mf.r cffi&R "fl' fcITTfr ~ m ~ cffi&R rim fcITTfr ~"fl'~
~~ "I@ "R u!Rf ~ ll'Jlf ri, m fat qwerI qr averark az fcITTfr qr«at r fat quernst "I@ ctr m'ivm m
hr g{ st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(7T) ~~ <ITT~ fcml' fa4aNaa (ua u qr qi) afa fur 'lfm '1ffi 'ITT I
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(~) ~ cf> ~ fclrnr ~ m~ if mffITTr T£TR tR m T£TR cf> fc@r1:rrur j sq#hr zyca a ala u 5nraa
zcn a fR a na i wtaa ars ff lg nr qr fuffa&t

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(1T) ~~<ITT 'T@R fas Rat nrr as (u zr per at) f.r<:rm fcm:rr lfllT TfTR 'ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TIWf~ c#r.~ ~ * 'T@R cf> fuq uit sp@af ma #6l n{& sit ha arr sit gr arr gi~ *~ ~- 3ilfu;r * &RT -cnfur cIT "film tR z ara ii fa« 3rf@fa (i.2) 1998 elRf 109 &RT
fgar fg lW 'ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise· duty on final ·
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~~ (3llfu;r) Pill"llq('J"i, 2001fta 3iafa faff&e qua in g-8 if <IT ~ if,
ffl 3imT * >liTI~ ffl~ xf cfu=r .:rm * 'lflcR ·~---3TITTf ~ 3llfu;r ~ c#r crr-GT mwrr cf> WQ.T
fa om2a fur Grat a1fey 1 Gr Tr all • l grfhf a sifa ear 35-~ if~ tJ5T * :r@R
d # mer €ln-6 ara at mTI '1ft ~~ I .

0

The above application shall be made in duplicate in Form No. EA-8 as specified under
_Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Ctiallan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ~~cf> WQ.T WITT~~~~ ffl m iNm cp1l 'ITT cTT ffl 200/- tffix:r ~ c#r. ~
3tR ugi ica van vq ca a iJlllcIT 'ITT m 1000/- al #ha 4al #l urg1

The revision application shall be accompanied by a fee of Rs.200/- where the amount Q
involved is Rµpees One La-c or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tar zcen, €tr snrar yea gi hara 3rfl#tu =znzn@era# mTI 3ilfu;r:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~~- 1944 c#r tlRT 35-~/35-~ *~:­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(cf1) '3cR'lf&!Rsia ~ 2 (1) a a ra srcarat #t 3rat, 3r4tat # ma i v#tar ~- cfJ"""~
Gara gca vi hara ar4l#hr nrznrf@raw1 (f@rec) #6l ufga et#tr 4fear, 3Israrar sit--2o,
##ea zRuza am1roe, arvft +r, ait:'lct1~1ct-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appe~I) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) af g arr i a{ pa snit ar wmr sh a a r@ts r sitar af -cifm cpl :fIBR~a fsu unager za gg sf f far 4et arf xf aa # fr; zrenfenf arftra
nrzntf@raural ga aft qr€awar al ga 3mar fhu uar &I
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner .not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

(4)

(5)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a co1:1rt fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

z 3it if@r m+ii at fiau av cf@ frrWIT ctr 31N 4ft eznt 3naffa fhnt GT ? cit vtr ye,
ah4 surer gya gi hara a41ta nznf@raw (araffaf@I) fa, 1os2 # Rea &l

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) vita zqca, a4tu 5area zyca vi hara 374l4ta =nnferaw (free), uf a4tat a mr i
~-a:rtaT (Demand) i:[cf i:s" (Penalty) cpl 1o% qa san near 3#fear? 1zif, 3fr4awr qa Gar 10
cfiU$~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~~~~:3ffi"OO'c!,{''ifi"~, ~~~ "~~;i:rrar"(Duty Demanded) -
.:,

(i) (Section) is 1uphagfefffa if@;
(ii) frnarrRt=rdhe#«rf@r;

!,r-,,., (iii) rd3fezfrailhs foiwr 6 'ifi"~ ?;lfuffi.
/

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall, include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr 3rr h ,mt 3r4l qf@eraur#mgr ii res 3tmrT ~~ "lfT ~ fclcufacr lTT m min fa arr era #

10% 3a,arc r 3it srzi ha av Raafa {t aa avs a 10% sraar Rt r sift el.:, .:,

In view of abqve, an appeal against this order shall lie before the Tribunal on pay~ent of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute." ~ ~a:;;·~,"%,so' %,\

o ° a,
;$ - % '-16 !fl ~2-tfi.jf, '<'!' -e.{ vi o sp-~ .,._·- ,;:, .._.
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ORDER IN APPEAL

The below mentioned two appeals have been filed by Mis. Accent Microcell

Private Limited, Survey No., 533/P, Paldi, Kankaj Pirana Road, Tal. Dascroi, District

Ahmedabad- 382445 [for short-'appellant], the details ofwhich are as follows:

Sr. Appeal No. Impugned OIO No. and date Amount ofCENVAT

No.
credit dis-allowed (Rs.)

1 13/Ahd-1/2017-18 MP/0I/AC/Div IV/2017-18 dated 13.4.2017 3,77,085/­

2 14/Ahd-1/2017-18 MP/03/AC/Div IV/2017-18 dated 3.5.2017 16,30,844/­

2. Based on an audit objection two show cause notices dated 24.5.2016 & 10.8.2016,
0

Both the impugned OIOs have been passed by Assistant Commissioner, Central Excise, Division

IV, ofthe erstwhile Ahmedabad-I Commissionerate [for short- 'adjudicating authority']. Since

the issues are similar, both the appeals are being taken up together.

were issued, inter alia, proposing disallowance of CENVAT credit availed on services which

was availed in April 2014 and June 2015, on the grounds that the invoices on which credit was

availed were in favour of M/s. Ascent Microcell Industries, a partnership firm, whose entire

business was taken over by the appellant w.e.f. 1.7.2012; that the CENVAT credit was availed

on input services after one year ofthe issuance of invoices. The show cause notice therefore, in

addition to proposing disallowance of CENVAT' credit along with interest further proposed

penalty on the appellant.

3. This notice was adjudicated vide the aforementioned impugned OIO wherein the

adjudicating authority confirmed the demand along with interest and further imposed penalty on

the appellant. Feeling aggrieved the appellant has filed these two appeals raising the following

averments:
• that since the appellant had intimated the jurisdictional authority about transfer of the company

with all assets and liabilities, there was no bar on availment ofCENVAT credit by the succeeding
company;

e that as soon as the appellant paid the- service value, he availed the CENVAT credit;
o that they would like to rely on the case of Solaris Bio chemicals Limited [2005(179) ELT 216).

Hewlett Packard [2007(6) STR155] & [2012(279) ELT 203], PSP Projects Final Order No
A/10012/2016, Jai Corporation Limited [2015 (315) ELT 283], Alchemist Metal Limited [2013
(295) ELT 719];

• that the appellant has rightly set off excess paid by the transferor company against the liabilities
ofthe transferor for the service tax and no short payment ofservice tax as alleged in notice;

• that Mis. Ascent Microcell Industries, had received the services but did not make payments, and
hence they could not avail the CENVAT credit; that it was because ofthis that the same was not
included in the closing balance of the CENVAT credit; that the appellants thereafter made
payments and availed the CENVAT credit;

• that the show cause notice covering the period ofJune 2015 and was issued on 10.8.2016 while
the notice covering the period April 2014 was issued on 24.5.2016; that extended period is
wrongly invoked; that the department knew about this since 2013;

• that penalty has been imposed under section 1 lAC even though there was interpretational
difference ofnotification for calculating aggregating value ofclearance for home consuppfjoare> >

• that they would like to rely on the case of Dharmendra Textiles ·{2008231) ELAjsa,i
Raijasthan Spinning and WeavingMiIIs [2009238) ELT3 SC)): [es , "%.

• that in this case it is recorded that the non payment ofdutyarose on account ofbona[pi ,$ efej$j? "
lhe part of the appellant that no duty ,s payable on the sa,d goods; lhat consequen\9'~and~j _22

CO--
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penalty under section 11AC of the Act would not have any application where the non payment of
duty was bonafide; . f

• that they would like to rely on the case of Sunrise Zinc Limited [2015 (322) ELT 198], Guru
Plastic Works [2010(261) BLT 60], Hindustan Steel [AIR 1970 SC 253].

4. Personal hearing in both the cases was held on 1.11.2017 wherein Shri Vipul

Kandhar, CA, appeared on behalf of the appellant and reiterated the grounds of appeal.

5. I have gone through the facts of the case, the grounds of appeal and the oral

averments made during the course of personal hearing. I find that the issue to be decided is

whether the CENVAt credit, availed by the appellant in respect of input services, is correct or

otherwise.

6. The facts are that Mis. Ascent Microcell Industries, a partnership firm, availed

0
certain services viz CHA courier, security and freight but they did not pay the service providers

and therefore did· not. avail CENVAT credit on these input services. This partnership firm

transferred its entire business to the appellant, as an ongoing concern with all the assets and

liabilities and ceased to exist w.e.f. 1.7.2012. The appellant, thereafter, paid these service

providers and availed the CENVAT Credit under the category of input services. Now, the

adjudicating authority in his findings has mentioned the following reasons, for dis-allowing the

CENVAT credit:

0

• that at the time of transfer of business, the input tax credit did not exist in the books of accounts
and as per Rule 10 of the CENVAT Credit Rules, 2004, only such credit is transferred which is
lying unutilized in the accounts;

• scrutiny of the Balance sheet of Mis. Ascent Microcell Industries, the partnership firm, as on
30.6.2012, reveals that the creditors list did not show the service providers as creditors, thus
belying the claim of the appellant;

• the invoices on which credit was availed pertained to the FY 2009-10, 2010-11, 2011-12, 2012­
13 for which credit was availed in the months of April 2014 and June 2015; that the services
were consumed by Mis. Ascent Microcell Industries, a partnership firm before 1.7.2012, cannot
be treated as input service for the appellant, whicho came into existence only on 1.7.2012;

• that the invoices on which credit was availed were in the name of Mis. Ascent Microcell
Industries, and therefore credit cannot be taken by the appellant.

7. I find that on the aforementioned findings, the appellant's averment is that M/s.

Ascent Microcell Industries, had received the services but since they had not made payments

they could not avail the CENVAT credit and hence was not included in the closing balance of

the CENVAT credit. The appellant's contention further is that the appellants thereafter made

payments and subsequently availed the CENVAT credit in respect of the service tax component

paid.

Rule 3 of the CENVAT Credit Rules, 2004, enables a manufacturer or producer

of final products or a [provider of output service] to avail CENVAT credit of service tax paid

on any input service received by the manufacturer of final product or by the proN-itle. ~cS'lt·.output ~· ca 'o,,->.'A cs, x>°" o,O
C'-,: ~~ ,~~'~,·'-, }'~ ~...-.[ :; «s
s s' ii a°3' ya 5?\ & n#..5/

...... ~ ..
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services including the said duties, or tax, or cess paid on input service, as the case may be, used

in the manufacture of intermediate products and received by the manufacturer for use in, or in

relation to, the manufacture of final product. Proviso to Rule 4 of the CENVAT Credit Rules,

2004, states that a manufacturer or the provider of output service shall not take CENVAT credit

after [one year] of the date of issue of any of the documents specified in sub-rule (1) of rule 9.

Rule 1 0 of the CENVAT Credit Rules, 2004, which deals with transfer of CENVAT credit states

that if a manufacturer of the final products shifts his factory to another site or the factory is

transferred on account of change in ownership or on account of sale, merger, amalgamation,

lease or transfer of the factory to a joint venture with the specific provision for transfer of

liabilities of such factory, then, the manufacturer shall be allowed to transfer the CENVAT credit

lying unutilized in his accounts to such transferred, sold, merged, leased or amalgamated factory.

The rule further states that the transfer of the CENVAT credit under sub-rules (1) and (2) shall

be allowed only if the stock of inputs as such or in process, or the capital goods is also

transferred along with the factory or business premises to the new site or ownership and the

inputs, or capital goods, on which credit has been availed of are duly accounted for to the

satisfaction of the Deputy Commissioner of Central Excise or, as the case may be, the Assistant

Commissioner of Central Excise. This transfer is subject to the condition that the transfer of the

CENVAT Credit shall be allowed within a period of three months from the date of receipt of

application by the Deputy Commissioner of Central Excise or Assistant Commissioner of Central

Excise, as the case may be.

0

9. Facts which stand undisputed are that the disputed CENVAT credit, at the time of

transfer of business, did not exist in the books of accounts of the partnership firm. The scrutiny

of the balance sheet of Mis. Ascent Microcell Industries, revealed that the service providers

name did not figure in the list of creditors. Had the contention of the appellant that Mis. Ascent
Microcell Industries had not paid the service providers and therefore he could not take the credit

and therefore this was not figuring in their books of account, the names of service provider

would have formed part of the creditors in the Balance Sheet. Further, the services were

provided in the FY 2009-10, 2010-11, 2011-12, 2012-13 while the credit was availed in April

2014 and June 2015, thereby contravening the proviso to Rule 4 of the CENVAT Credit Rules,

2004. Lastly, these services were provided to Mis. Ascent Microcell Industries and consumed by

them. These services were never provided to the appellant and was therefore, not received by the

appellant for use in, or in relation to, the manufacture of final product. Thus, I find that the

adjudicating authority was correct in holding that the CENVAT credit was not admissible since it

had not met any of the condition prescribed under the CENVAT Credit Rules, 2004 for

availment of CENVAT Credit.

o

The appellant has relied upon various case laws, which I wou d,,.trow -Hke to· a tar,7$>srs ,
0. «° »s
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[a]Solaris Bio-Chemicals Ltd. [2005 (179) E.L.T. 216 (Tri. - Mumbai)]+ '«'

In this case it was held that since inputs/capital goods were duly accounted for to the satisfaction of
Commissioner no fresh accountal ofstock required under Rule 8(2) ofCenvat Credit Rules, 2002

[b] Hewlett Packard (I) Sales (P) Ltd. [2007 (6) S.T.R. 155 (Tri. - Bang.)]

In this case it was held that as regards prior permission for transfer ofcredit, as per Rule 10, there is no
requirement ofobtaining any prior permission from any authority.

[c] Hewlett Packard India Sales Ltd. [2012 (279) E.L.T. 203 (Kar.)]

The head notes ofthie aforementioned case states as follows:

Cenvat credit-Availment of-Amalgamation oftwo units ofassessee-Unit that stopped production,
transferring to the other unit its unutilized credit, which it had availed under Cenvat Credit Rules, 2002 -
After amalgamation and before stopping ofproduction, unit that had closed down, it had started to avail
General Exemption No. 52 underNotification No. 6/2003-C.E. -HELD : Such transfer ofcredit was
permissible under Rule 10 ofCenvat Credit Rules, 2004 -Notification ibid did not relate to either value or
quantity ofgoods - In that view, transfer ofcredit could not be rejected under Rule 11(1) ibid. [para 5, 6]

[d] Jai Corporation Ltd. [2015 (315) E.L.T. 283 (Tri. - Ahmd.)]

The head notes of the aforementioned case states as follows:
Cenvat - Utilisation of credit - Transfer of credit on change in ownership of unit - Unutilized Cenvat
credit lying in RG 23A Part-II at the time oftransferring ofunit to appellant - Appellant taken over entire
property with all encumbrances and liabilities, known or unknown - Credit not deniable - Rule 10(1) of
Cenvat Credit Rules, 2004

[e] Alchemist Metal Ltd.[2013 (295) E.L.T. 719 (Tri. - Del.)]

The head notes of the aforementioned case states as follows:
Transfer of credit from previous company was claimed - Transfer of said credit was rejected on the basis
that there was no inputs lying in stock and only credit was available - Presence of inputs in factory at the
time of transfer of credit is not a criteria for such transfer - Rule 10 of Cenvat Credit Rules, 2004 ­
Factory was closed and was not producing but returns were filed showing availability of credit - Waiver
ofpre-deposit granted and recovery stayed- Section 35F ofCentral Excise Act, '1944. [para 3}

After going these case laws, I am not able to understand as to how these case laws are even

remotely applicable to the present dispute at hand.

11. The last contention of the appellant is that extended period is not invocable in this

case. I do not agree with the contention because the discrepancy was pointed out by audit. The

appellant had never disclosed these facts to the department of his availing the CENVAT credit.

Moreover, he had availed the credit by contravening various provisions of the CENVAT Credit

Rules, and thereafter utilized the same with an intention to evade payment of duty. Therefore,

the case is a fit case for invocation of extended period and also penalty under Rule 15(2) read

with Section 11AC of the Central Excise Act, 1944.

11.1. In view of the foregoing, both the appeals are rejected and the impugned OIOs

dated 13.4.2017 and 3.5.2017,. are upheld.
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12.
12.

3l41e>lcfict1 aarr za #r a& 3r4 ar fszrl 3qtaa at# fasznr srar el .
The appeal; filed by the appellant stands disposed of in above terms.. ~

. . ~Y',~ .::--,-

(3m ~fcnt}
h.4a # 3RI#a (3r#tee

20 •\ l.2..0 f1
Date:· .YJ:2017

Attes~~ /.:.
Superintendent ,
Central Tax(Appeals),
Alunedabad.

ByRPAD.

To,

Mis. Accent Microcell Private Limited,
SurveyNo., 533/P, Paldi,
Kankaj Pirana Road,
Tal. Dascroi,
District Ahmedabad- 382445

@

Copyto:-
1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.
3. The Deputy/Assistant Commissioner, Central Tax, DivisionN, Ahmedabad South.
4. The Additional Commissioner, System, Central Tax, Ahmedabad South
/ Commissionerate.
v~· Guard File.

6. P.A.

darz
TRAL G

t- ss.2 5e
& ±a

...:.!
;

</jQ *

*


